IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SYSTEM5 AND COMPUTER ) G VIL ACTI ON
TECHNOLOGY CORPORATI ON )

V.

COLUMBI A CASUALTY COVPANY, )
et al. ) NO. 06-1663

MEMORANDUM

Dal zel |, J. April 25, 2007
Systens and Conputer Technol ogy Corporation is suing
its former professional liability insurers, Colunbia Casualty
Conpany and Il1linois Union Insurance Conpany, for coverage of an
Australian lawsuit in which it is a defendant. Before us now are

the parties' notions for summary judgment.

Fact ual Backqgr ound

Systens and Conputer Technol ogy Corporation ("SCT") is
a gl obal provider of software and software-rel ated services. For
three years, fromJune 30, 1998 to June 30, 2001, it was covered
by a professional liability insurance policy from Col unbi a
Casual ty Conpany ("Col unbia Casualty"). Wen that policy
expi red, SCT bought a one-year professional liability insurance
policy fromlllinois Union Insurance Conpany ("Illinois Union").
SCT filed clains with both insurers in connection with an
Australian lawsuit in which it is a defendant, and each insurer
has deni ed cover age.

W will briefly describe the Australian litigation and
then set forth in sone detail the two policies and the notices of

claimat issue.



A. The Integral Litigation in Australia

In April of 1997, SCT Uility Systens, Inc. ("SCT
Utility"), a subsidiary of SCT,' entered into a Software
Mar ket i ng and Sublicensing Agreenent wi th Managed | nformation
Technol ogy Solutions Limted ("MTS"), a conpany in Ml bourne,
Australia. MTS sublicensed and distributed SCT's software,

i ncl udi ng the BANNER software program in Australia and other
parts of the Pacific RRm One of the conpanies to which MTS
subl i censed SCT's BANNER software was an Australian utility
conpany, Integral Energy ("Integral”), and BANNER becane part of
Integral's Custoner Service System ("CSS'). MTS, SCT, and

anot her conpany, Electronic Data Systens ("EDS"), perfornmed
services for Integral in connection with the CSS project.

In April of 2001, Integral sued M TS and EDS under the
Australian Trade Practices Act for alleged m srepresentations or
wrongful acts concerning the CSS project. On February 21, 2003,
Integral anended its Statenment of Claim(i.e., conplaint) and
added SCT as a defendant. See Pl.'s Mdt. for Summ J. ("Pl.'s
Mt."), Ex. Blntegral Am Statenent of Caim("Integral Am
Statenment”). Integral charged SCT wth breach of contract and

negl i gence for breaching the duty of care it owed to Integral.

1 SCT Uility was a whol |l y-owned and direct subsidiary
of SCT until March 5, 2003, when it was sold to Indus
International. See Pl.'s Mot. for Summ J., Ex. DPl.'s Resps. &
bj ections to Colunbia Casualty's Interrog. No. 15. SCT retained
liability for the Integral claim See id. SCT contends, and
Col unbi a Casualty does not dispute, that SCT Utility is covered
under Col unbia Casualty's policy, pursuant to the Subsidiary
Coverage Endorsenent. See Col unbia Casualty Policy, Endorsenent
No. 4. Thus, any reference herein to SCT enconpasses SCT
Utility.



Id. at 1Y 48, 53-54. The bases for these clains include SCT' s
alleged failure "to include approved Australiani sation

nodi fications into its core BANNER product within 3 years of
execution of the contract between Integral and M TS for the CSS

project."” 1d. at § 48(g); see also id. at ¥ 54(g). Integral

al so stated a claimagai nst SCT under Section 52 of the
Australian Trade Practices Act, based on SCT' s all eged
m srepresentations. [d. at ¥ 59.

As detail ed bel ow, SCT sought coverage for the Integra

action fromits professional liability insurers.

B. The Col unbia Casualty Conpany Policy

Col unbi a Casualty issued to SCT and its subsidiaries? a
M scel | aneous Professional Liability insurance policy, effective
fromJune 30, 1998 to June 30, 2001. See Pl.'s Mdt., Ex. A
Col unbi a Casualty Policy, Declarations Itens 2, 6 (as nodified by
Endorsenment No. 4). This is a "clainms nmade and reported"
i nsurance policy, which provides that:

[ Col umbi a Casualty] will pay on behal f of

[ SCT] all sums which [SCT] shall becone
legally obligated to pay as Danages and C aim
Expenses resulting fromany Caimfirst made
agai nst [ SCT] and reported to [ Col unbi a
Casualty] in witing during the Policy Period
for any Wongful Act of [SCT], or soneone for
whose Wongful Acts [SCT] is legally
responsi bl e, provided, however, that such
Wongful Act was conmtted on or subsequent
to the Retroactive Date specified in Item®6
of the Decl arati ons.

2 The Subsidiary Coverage Endorsenent provides that the
policy covers SCT and any subsidiary thereof. See Col unbia
Casualty Policy, Endorsenent No. 4.
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A "claint includes "any demand received by [ SCT] for
Damages all eging a Wongful Act including a civil action or suit
or institution of arbitration proceedings.” Id. at Il.2. The
policy "applies to Wongful Acts conmmtted by [SCT] anywhere in

the world.” 1d. at Endorsenent No. 3. A "wongful act" is "any
actual or alleged breach of duty, neglect, error, negligent
m sstatenent, m sl eading statenent or om ssion or Personal Injury
unintentionally commtted solely in the conduct of [SCT s]
Prof essional Services." 1d. at |.12. (as nodified by Endorsenent
No. 2). "Professional services" are those "[s]olely in the
performance of providing Conputer Services for others for a fee"
and nust be "perforned by or on behalf of [SCT]." 1d. at
Decl arations Item7, and 11.9. The policy defines "conputer
services" as "systens anal ysis, designing, progranmm ng, data
processi ng, consulting, outsourcing, systemintegration,
i nformation services, marketing, selling, servicing,
distributing, installing, and mai ntai ni ng conput er hardware
and/ or software and training in the use of such hardware and/ or
software and all other related services." 1d. at Endorsenment No.
1.

The policy al so specifies how SCT had to notify
Col unbi a Casualty of any "clains" or "potential clains:"

a. NOTI CE OF CLAI M5

[ SCT] shall, as a condition precedent to

their right to the protection afforded by

this Policy, give to [Col unbia Casualty]

prompt witten notice of (1) any C ai m nmade
against [SCT]; or (2) the receipt of notice
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(witten or verbal) or any threat of an
intention to hold [ SCT] responsible for any
W ongful Act.

b. NOTI CE OF POTENTI AL CLAI M5

| f, during the Policy Period, [SCT] first
becones aware of a Wongful Act to which this
i nsurance applies and whi ch m ght
subsequently give rise to a Caim and

provi des [ Col unbia Casualty], during the
Policy Period, with witten notice containing
the names of injured parties and specifics of
the tinme, place, and nature of the W ongful
Act, then any C aim subsequently made for the
Wongful Act shall be treated as havi ng been
made when [ Col unbia Casualty] first received
such witten noti ce.

Id. at 1V. 4. a-b.

Finally, the policy gives Colunbia Casualty "the right
to defend any C ai m brought against [SCT] alleging a Wongful Act
even if such Caimis groundl ess, false or fraudulent"” and
prohibits SCT from"admt[ting] or assunfing] liability or
settl[ing] and [sic] Caimor incur[ring] any cost, charge or
expense without the witten consent of [Colunbia Casualty]." 1d.

at 1.2. (as nodified by Endorsenent No. 3); see also id. at II.3.

("claims expenses” definition includes requirenment of Col unbia

Casualty's "witten consent").

C. The lllinois Union |Insurance Conpany Policy

Il'linois Union issued to SCT a cl ai ns nade
M scel | aneous Errors and Om ssions Liability Policy, effective
June 30, 2002 through June 30, 2003. See Illinois Union's Mt.
for Summ J. ("Illinois Union's Mot."), Ex. 4 Illinois Union

Policy. This policy provides that:



I[I'linois Union will pay on behalf of [ SCT]

all sums in excess of the Deductible that

[ SCT] shall becone legally obligated to pay

as Damages and O ai ns Expenses because of a

Claimfirst made against [SCT] during the

Policy Period by reason of a Wongful Act in

the performance of or failure to perform

Prof essi onal Services by [SCT] or by any

ot her person or entity for whom[SCT] is

legally |iable.

ld. at |.A

The policy defines "clain as "a witten demand seeking
Damages, Professional Services, nobney, action, equitable relief,
(which nmeans a renedy not involving the paynment of noney damages)
i ncluding any civil proceedi ng against [SCT] for a Wongful Act,
in the performance of or failure to perform Professiona
Services." 1d. at Endorsenent No. 3. "Related clainms" are "al
Clains arising out of a single Wongful Act or a series of
Rel ated Wongful Acts in the performance of or failure to perform
Prof essional Services." 1d. at Il.N  The policy also describes
how it treats "nmultiple clains”: "Al Related Cains shall be
deened a single Caim and such Caimshall be deenmed to be first
made on the date the earliest such Related Cainms is [sic] first
made agai nst [SCT], regardl ess of whether such date is before or
during the Policy Period." 1d. at I11.3.

A "wrongful act" is "any actual or alleged act, error,
om ssion, msstatenent, m sleading statenment, Personal Injury,
negl ect or breach of duty by [SCT] in their capacity of such or
by any other person or entity for whom [SCT] is legally liable."
Id. at 11.Q Also, "related wongful acts" are "all W ongful

Acts that are tenporally, logically, or causally connected by any



comon fact, circunstance, situation, transaction, event, advice
or decision." 1d. at 11.0QO

The I'llinois Union policy includes the follow ng
excl usi ons:

This policy does not apply to any Claim
agai nst the Insured:

D. based on or arising out of any actual or alleged
breach of any contract, warranty, guarantee or
prom se unless such liability woul d have attached
to the Insured even in the absence of such
contract, warranty, guarantee or prom se;

K. based on or arising out of a Wongful Act actually
or allegedly commtted prior to the beginning of
the Policy Period, if, on or before the earlier

the effective date of this Policy or the effective

date of any Policy issued by [IIlinois Union] to
which this Policy is a continuous renewal or

repl acement, [SCT] knew or reasonably could have
foreseen that the Wongful Act did or could | ead
toa dam

L. based on or arising out of a Wongful Act, fact or

circunstance which before the effective date of

the Policy was reported to [Illinois Union] or any

ot her | nsurer;
Id. at IV.

The Endorsenents to the policy also specify certain
exclusions. Endorsenent 6, the "Pending & Prior Litigation
Exclusion," provides "that this Policy excludes all Cains
arising fromall pending and prior litigation, as well as any
future Clainms arising out of said pending or prior litigation
prior to June 30, 2001." 1d. at Endorsenent 6. Endorsenent 7,
"The Self Insured Retention Endorsenent,” provides, in part:
"[ SCT] shall have the right to appoint counsel, after
notification to [IIlinois Union] of the nane of counsel and

counsel's hourly rates and subject to [Illinois Union's]
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reasonabl e consent and approval, to defend any covered Caim
brought against [SCT] even if the Caimis groundless, false or

fraudulent. . . ." 1d. at Endorsement 7.B

D. SCT's Notices to the |Insurers

On April 24, 2001, SCT sent a letter to Col unbi a
Casual ty's counsel concerning the Integral project. See Pl.'s
Mot., Ex. G Captioned "Re: M TS/Logica v. SCT Uility Systens,
Inc.,"® the letter stated:

SCT [Utility] and MTS are parties to a
Sof tware Marketing and Sublicensing Agreenent
dated April 21, 1997, as subsequently anended
("Distribution Agreenent”). Under the
Di stribution Agreenent, SCT [Uility] gave
M TS the right to sublicense the conpany's
utility billing software ("SCT CIS") to
certain utilities in Australia and el sewhere
in the Pacific Rm MTS in turn granted
Integral a sublicense to use SCT CS, and
| nt egral engaged EDS to provide Integral with
certain systens integration services in
connection with Integral's use of SCT CIS.
As you will note fromthe correspondence, it
appears that Integral is filing a claim
against MTS in order to preserve its rights
under the applicable Australian statute of
[imtations.

While to the best of SCT's know edge,
M TS has not initiated any | egal action
against SCT in this matter, MTS has
nonet hel ess put SCT on notice of the claim
that Integral has asserted against MTS. SCT
interm[sic] wanted to notify SCT' s
carrier(s) of this matter. Accordingly,
pl ease accept this letter and the encl osed
letter as notice of a claimunder SCT' s
appl i cabl e i nsurance policies. Please notify
me if you require any additional information
of SCT in order to properly notify SCT' s
i nsurance carrier or carriers of this claim
| will keep you informed of any devel opnments

® MTS is a unit of Logica Austral asi a.
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and wel cone any suggestions you nmay have.

Feel free to call nme if you have any

guestions or require further information

relating to this matter.
SCT Letter of Apr. 24, 2001.

The letter also enclosed copies of an April 2, 2001
letter fromlintegral to MTS, and an April 6, 2001 e-nmil nessage
fromMTS to SCT. See Pl.'s Mot., Ex. G Integral's letter

advised MTS that it was "currently conducting a review of the

i mpl enentation of the CSS system That reviewis still under
way, and includes a legal review " Integral Letter of Apr. 2,
2001. Integral also affirned its commtnment to negotiations and

stated that it was filing the claimto preserve its legal rights.
M TS s e-mail nessage to SCT further explained that the action
concerned the inplenmentation of Integral's CSS. MTS al so
reported that Integral had told it the action was primarily
agai nst EDS, and Integral wanted to settle the matter through
negotiati on but had | odged the claimas a precaution.

In a May 1, 2001 letter, Colunbia Casualty's counse
i nformed SCT that Col unbia had "no obligation under the policy in
connection with that matter" because neither M TS nor Integral
had all eged a wongful act by SCT. Colunbia Casualty's Mt. for
Summ J. ("Colunbia Casualty's Mt."), Ex. 8. Colunbia Casualty
stated this conclusion after reviewing its policy's definitions

for "claim" "wongful act,” and "damages," as well as Integral's
letter to MTS. 1d. The insurer also advised SCT that it would
consi der any further information SCT provided, and it asked SCT

to keep it apprised of the situation. [d. SCT did not respond



inwiting to Colunbia Casualty's May 1, 2001 letter. See id. at
Ex. 1 Pl.'s Resps. & bjections to Colunbia Casualty's Req. for
Adm ssions ("SCT's Resps. to Req.") No. 4; see also Bennett Dep.
146: 5-11, Jan. 3, 2007 (SCT's in-house counsel did not recal
responding to May 1, 2001 letter).

On June 29, 2001, SCT sent Colunbia Casualty's counse
a letter with an attached chart entitled "Client Litigation
Ri sk," wherein SCT described "matters relating to [SCT's] utility
division" that SCT was "reporting as clains.” Pl.'s Mt., Ex. L.
The first entry identifies the "Client" as "Integral Energy" and
provides the follow ng description:

Australian client, through a Channel Partner,

M TS, has repeatedly expressed

di ssatisfaction with quality of product and

SCT[']s alleged failure to incorporate

Australian and deregul ation features into its

product. Integral has filed action in

Australian Courts against MTS to preserve

litigation option while pursuing negoti ated
busi ness resol ution of issues. SCT [ sic]

In an August 1, 2001 letter, Colunbia Casualty's
counsel again stated that the Integral description did not
satisfy the policy's requirenents for notice of clains or
potential clains. See Pl.'s Mot., Ex. N. The letter explained
t hat :

To the extent that the "failure to

i ncorporate Australian deregul ation features
into its product” can be considered an

all eged "Wongful Act," at present there does
not appear to be a denmand for Danmages agai nst
SCT or a Claimas defined in the Policy, and
therefore the informati on does not constitute
Notice of a Claim Mbreover, your
description of the matter does not contain
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the specifics required under the Policy for

Notice of a Potential Cdaim |In that regard,

we note that the | ast sentence in the

description of this matter appears to be

i nconpl et e.

Id. SCT did not provide a witten response to Col unbi a
Casualty's letter. See SCT's Resps. to Req. No. 8.

On February 21, 2003, Integral anended its conplaint in
the Australian litigation and added SCT as a defendant. Shortly
thereafter, on March 13 and March 31, 2003, SCT sent virtually
identical letters to Illinois Union and Col unbia Casualty,
respectively, that enclosed the anmended conpl ai nt, advi sed that
SCT had retained a Sydney firmto represent it, and requested
that each insurer "accept this letter and the encl osed conpl ai nt
as notice of a claimunder SCT' s applicable insurance policies.”
Pl.'s Mot., Ex. O SCT Letter to Colunbia Casualty, Mar. 31, 2003;
II'linois Union's Mot., Ex. 24 SCT Letter to Illinois Union, Mar.
13, 2003. Only the opening paragraphs of the two letters differ
materially. SCT's letter to Illinois Union did not nention the
earlier correspondence with Colunbia Casualty about the Integra
case. However, SCT's letter to Colunbia Casualty stated, "I
refer you to ny letter to you dated April 24, 2001 regarding the
above-captioned matter. SCT Uility Systens, Inc. ('USI') has
now been sued in this matter . . . ." SCT Letter, Mar. 31, 2003,
see also Bennett Dep. 150:4-19.

In a June 11, 2003 letter to SCT, Colunbia Casualty
agai n deni ed coverage pointing out that the policy had expired on

June 30, 2001 and reiterating its position with respect to SCT's
April 24, 2001 letter. See Colunbia Casualty's Mt., Ex. 16.
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SCT did not respond in witing to Colunbia Casualty's letter.
See SCT's Resps. to Req. No. 11. SCT did not contact Col unbia
Casualty again regardi ng the BANNER software until Decenber 7,
2005. [d. at 12. In response to several phone conversations
with SCT's counsel, Colunbia Casualty's counsel sent a March 30,
2006 letter repeating its position that it did not owe coverage
to SCT. See Colunbia Casualty's Mt., Ex. 27.

As for Illinois Union, it acknow edged receipt of SCT's
May 13, 2003 letter that sanme day and advised that it was

reviewi ng the informati on provi ded and establishing a clains

file. See Pl."'s Qop'n to Illinois Union's Mot. ("Pl.'s Qpp' n"),
Ex. 13 Illinois Union Letter to SCT, May 13, 2003. * For nore
than two years, Illinois Union, typically through its clains
adm ni strator, conferred with SCT on coverage issues, liability,

damages, and the progress of the Australian litigation. See
[I'linois Union's Mot., Exs. 27-40 (Correspondence between SCT and
l11inois Union from May of 2003 through June of 2005°%).

* We note that ACE USA, I|llinois Union's clains
adm ni strator, prepared and sent this letter and others to SCT.
Since ACE USA was acting on Illinois Union's behalf, we attribute
ACE USA' s correspondence to Illinois Union.

> Around June of 2005, SCT's corporate counsel verbally
requested three million dollars in settlenment authority from
I[I'linois Union. See Serota Dep. 37:3-40:13, Jan. 8, 2007. 1In a
June 25, 2005 letter, Illinois Union offered SCT $500, 000 in
settlenent authority, subject to a reservation of rights and
def enses, and it requested further information about the Integral
action to analyze the matter. See Illinois Union's Mt., Ex. 40.
II'linois Union later increased the sumto $833,333.33. See Pl.'s
Qop'n, Ex. 21 Corey's Notes (undated); see also Serota Dep
47:19-48:17. SCT and its two co-defendants in the Integral
action never reached an agreenent as to a settlenent offer, so
SCT never extended any settlenment offer to Integral. See Serota

(continued...)
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By June of 2005, SCT's in-house counsel, Randi Serota,
reported to Illinois Union that SCT had satisfied its policy
retention ($750,000). See Pl.'s Opp'n, Ex. 18 SCT Letter to
[I'linois Union, June 3, 2005. SCT requested by letter that
I[I'linois Union fund the Integral litigation and confirned that
SCT woul d continue to provide |legal invoices fromthat case. |d.
Ms. Serota testified that Vince Corey, the clains director for
Il'linois Union's clains admnistrator, told her in a June of 2005
phone conversation "that the request to fund the ongoi ng
l[itigation should not be a problem"” Serota Dep. 30:21-24.

Vince Corey's notes confirmthat SCT had "tendered 800K in bills
- which still going through,” neaning that Corey was revi ew ng
the "800,000 Australian in bills.” Pl."s Op'n, Ex. 19 Corey's
Not es (undated); Corey Dep. 158:11-19, Jan. 9, 2007 (expl aining
his notes). Corey's notes also recorded that SCT had asked
I[I'linois Union "to fund defense going forward," and he wote next
to that "agree to fund going forward."

I[I'linois Union for the first -- but not the only --
tinme stated a reservation of rights in a February 9, 2004 letter
to SCT. Therein, the insurer identified sone rel evant coverage
i ssues (including certain exclusions), requested further
information from SCT, explained that it was continuing to
i nvesti gate whet her coverage existed, and advi sed that SCT shoul d

not deemany of Illinois Union's actions to be a waiver of any of

°(C...continued)

Dep. 49:24-51:11
13



its rights to deny coverage under the policy. See IlIlinois
Union's Mdt., Ex. 36.

When SCT had applied for Illinois Union's coverage in
June of 2001, it conpleted an application form That form
signed by SCT's Chief Financial Oficer and dated June 25, 2001,
asked SCT to disclose whether it had "know edge or information of
any act or om ssion which m ght reasonably be expected to give
rise toaclaim" |1d. at Ex. 12 Insurance Application, Question
12.a. SCT's response did not identify the Integral matter. See
id. SCT also warranted that its representations were true and
that it would notify Illinois Union if any information in the
application changed materially from June 25, 2001 until the
i nception date of the policy, June 30, 2001. See id. at 4. Wth
this application, SCT provided a clains listing (i.e., "loss
run") dated March 1, 2001 -- before Integral filed its lawsuit --
that did not nention Integral or MTS. See id. at Attachnment D.
At the top of that docunent, SCT stated "TH S CLAIMS LISTING IS
NOT COVPLETELY UPDATED SI NCE MAY MEETI NG UPDATE W LL BE
PROVI DED BY WEDNESDAY AFTERNOON." 1d. There is no evidence that
SCT provided the prom sed update.

However, SCT had at sonme point provided to Illinois
Union a loss run and a | oss history, both dated May 14, 2002,
whi ch nmentioned MTS and Integral. See Pl.'s Opp'n, Ex. 8. In
an Cctober 27, 2005 letter to SCT, Illinois Union nmentioned those
docunents, wherein SCT had identified MTS and Integral as

claimants in an April of 2001 claimand described the "Status" of
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the matter as "No claimbrought.” See Illinois Union's Mt., Ex.
42. Illinois Union asked the follow ng of SCT:

Pl ease provide an explanation to us about the

references to MTS and Integral on the . . .

| oss history and | oss run docunents, whether

they are the sanme matters or disputes as the

suit subsequently filed, and whether and how

your prior carrier, [Colunbia Casualty], was

notified of this matter or suit and, if so,

its coverage position or response. Please

transmt to us any communi cation with your

broker, CNA, or anyone el se regarding the

items in those docunents. To the extent that

this suit represents or reflects the sane

matter or dispute described, referred to, or

listed in these docunents, we nust reserve

the insurer's right to deny coverage pursuant

to Exclusions K or L.
Id. at 7-8. The letter also stated: "W nust reserve the
insurer's right to deny coverage for this matter based upon the
[ Pending & Prior Litigation Exclusion], insofar as the claim
agai nst the insured arose fromthe Integral suit commenced and
pendi ng before June 30, 2001." 1d. at 8.

Thr ee- and- a- hal f weeks later, SCT for the first tine
provided Illinois Union with copies of SCI's April 24, 2001
correspondence wi th Colunbia Casualty. See Illinois Union's
Mot., Ex. 44 SCT Letter to Illinois Union, Nov. 21, 2005. 1In a
Decenber 2, 2005 letter, Illinois Union requested copies of nore
documents, including SCT's June 29, 2001 letter and attachnent to
Col unbi a Casualty. See id. at Ex. 45. On January 12 and
February 9, 2006, Illinois Union again sent witten requests for
the previously identified information and repeated its
reservation of rights. See id. at Exs. 47, 49. The January

letter also stated that Illinois Union was not obligated to pay
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defense costs until factual matters concerning the policy

excl usions were resolved. On February 9, 2006, SCT sent a
facsimle transmssion providing IlIlinois Union, for the first
time, with a copy of SCT's June, 2001 correspondence with

Col unbia Casualty. See id. at Ex. 50. SCT also explained its
position that it believed Illinois Union had to pay the Integral

def ense costs. See id. at Ex. 50.

Less than a week later, Illinois Union sent a letter
di scl aimng coverage. See id. at Ex. 51 Illinois Union Letter to
SCT, Feb. 15, 2006. According to Illinois Union's letter, SCT' s

cl ai mwas not covered because it entailed, related to, or arose
fromclains before the inception of the policy. Moreover, the
i nsurer found that the claimwas barred under Exclusions D, K,

and L, and Endorsenents 6 and 7.

E. This Litigation

On April 20, 2006, SCT filed a four-count conplaint
agai nst Col unmbi a Casualty and Illinois Union. Count | charges
Col unbi a Casualty with breach of contract, and Count 11l seeks a
decl aratory judgment that Col unbia Casualty's policy provides
coverage for SCT's defense costs and any damages or clains

expenses for which SCT becones legally liable in the Integral

action. Counts Il and IV, nmade in the alternative, advance the
sane clainms against Illinois Union. SCT and Col unbia Casual ty
have submitted cross-notions for summary judgnent, and Illinois

Uni on has noved for summary judgnent agai nst SCT.

1. Analysis
16



A.  Legal Standard®

Summary judgment is appropriate if there is no genuine
issue of material fact and the noving party is entitled to
judgnment as a matter of law Fed. R Civ. P. 56(c). In ruling
on a notion for summary judgnment, the Court nust viewthe
evi dence, and neke all reasonable inferences fromthe evidence,

in the light nost favorable to the nonnoving party. Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 252 (1986). The noving party

bears the initial burden of proving that there is no genuine

issue of material fact in dispute. Matsushita Elec. |Indus. Co.

Ltd. v. Zenith Radio Corp., 475 U.S. 574, 585 n.10 (1986). Once

t he noving party carries this burden, the nonnoving party nust
"come forward with 'specific facts showing there is a genuine
issue for trial."" 1d. at 587 (quoting Fed. R Civ. P. 56(e)).
The task for the Court is to inquire "whether the evidence
presents a sufficient disagreenent to require subm ssion to the
jury or whether it is so one-sided that one party nust prevail as

a matter of law. " Liberty Lobby, 477 U S. at 251-52; Tabas V.

Tabas, 47 F.3d 1280, 1287 (3d Cir. 1995) (en banc).
Under Pennsylvania law, the interpretation of an
i nsurance contract is a question of law for the court to decide.

Reliance Ins. Co. v. Messner, 121 F.3d 895, 900 (3d Cr. 1997).

Thus, on a sunmary judgnent notion a court can determne, as a

matter of law, whether a claimis within a policy's coverage or

®In this diversity action, the parties agree that
Pennsyl vani a | aw applies, and we, too, find that Pennsylvania | aw
governs here.
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is barred by an exclusion. Butterfield v. Guntoli, 670 A 2d

646, 651 (Pa. Super. Ct. 1995). Courts interpret coverage

cl auses broadly "to afford the greatest possible protection to
the insured,” and, accordingly, they interpret exceptions to an
insurer's general liability narrowy against the insurer

Westport Ins. Corp. v. Bayer, 284 F.3d 489, 498 n.7 (3d Grr.

2002) (quoting Eichel berger v. Warner, 434 A 2d 747, 750 (Pa.

Super. C. 1981)). In Pennsylvania, the insured bears the burden
of proving facts that bring its claimw thin the policy's

coverage. Koppers Co., Inc. v. Aetna Cas. and Sur. Co., 98 F.3d

1440, 1446 (3d Cr. 1996). The insurer, however, bears the
burden of proving that any exclusions or limtations on coverage
apply, because disclaimng coverage on the basis of an excl usion
is an affirmative defense. 1d.

Where a policy provision is anbi guous, courts construe

the policy provision in favor of the insured and agai nst the

insurer, the drafter of the agreenent. Standard Venetian Blind

Co. v. Anerican Enpire Ins. Co., 469 A 2d 563, 566 (Pa. 1983).

But where the policy's | anguage is clear and unanbi guous, courts
give effect to that |language. [d. Anbiguity exists if
contractual |anguage "is reasonably susceptible of different
constructions and capabl e of being understood in nore than one

sense."” Madison Const. Co. v. Harleysville Mut. Ins. Co., 735

A . 2d 100, 106 (Pa. 1999) (internal citation and quotation
omtted). Courts do not resolve the question of anbiguity in a

vacuum but instead consider whether the policy | anguage is
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subject to nore than one reasonable interpretation when applied
to a given set of facts. |1d.

We now consider if either insurer mnust reinburse SCT's
| egal costs and indemify it against any | osses arising fromthe

I ntegral action.

B. Colunbia Casualty

W nust deci de whether SCT's correspondence from April
and June of 2001 constitutes adequate notice of a potential claim
under Col unbia Casualty's policy. SCT has the burden of show ng
its claimis covered by the policy, and Col unbia Casualty has the
burden of proving that any policy exclusions would apply to an
ot herwi se covered claim W construe any anbi guities concerning

policy | anguage in favor of the insured, SCT.

1. Notice requirenents for a potential claim

Col unbi a Casualty and SCT di spute whether SCT's letters
of April 24 and June 29, 2001, along with their encl osures and

attachnents, gave notice of a "potential claim"’

The policy's
"NOTI CE OF POTENTI AL CLAI M5" provision requires the insured to
gi ve Col unbia Casualty "witten notice containing the nanes of

injured parties and specifics of the tine, place, and nature of

" Col unbi a Casualty and SCT agree that our inquiry
focuses on whether SCT's 2001 notices al one -- and not
information | ater uncovered -- satisfy the policy's requirenents
for notice of a potential claim See Colunbia Casualty's Mem in
Supp. of Mdt. for Summ J. ("Colunbia Casualty's Mem") 15-16;
Pl."s Resp. to Colunbia Casualty's Mdt. 9. Nevertheless, both
sides point to SCT's attorneys' conflicting opinions -- expressed
after Colunbia Casualty's policy expired -- about the effect of
SCT's notices. Because those opinions are irrelevant to our
inquiry, we do not consider them
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the Wongful Act." Colunbia Casualty Policy IV.4.b (underscore

added). W conpare these requirenents with the information SCT
provi ded, addressing first whether SCT's letters and attachnents
identified a "wongful act."”

As set forth earlier, SCT requested that Col unbia
Casualty accept its April 24, 2001 letter and encl osures as a
notice of claim SCT explained in that letter that SCT Uility
and M TS were parties to a Software Marketing and Subli censing
Agreenent and that Integral was suing M TS under the Australian
Trade Practices Act in connection wth the inplenentation of
Integral's Custonmer Service System Because M TS notified SCT of
Integral's claimagainst MTS, SCT "wanted to notify SCT' s
carrier(s) of this matter." SCT Letter of Apr. 24, 2001l.
Moreover, in the enclosed April 2, 2001 letter fromlintegral to
M TS, Integral explained it was conducting an on-goi ng review of
the matter, including a "legal review " Colunbia Casualty
therefore knew that Integral was continuing to explore its |egal
opti ons.

Col unbi a Casualty rejected this notice on May 1, 2001
advi sing that SCT had not identified a "wongful act" -- a
position it maintains today. While SCT's correspondence shows it
anticipated that Integral's allegations against SCT's partner
M TS mght lead to a claimagainst SCT, we agree with Col unbi a
Casualty that this correspondence -- standing alone -- fails to
properly notify Colunbia Casualty of a "wongful act.” It does
not identify an alleged act, error, or om ssion by SCT, or any

prof essi onal services SCT provided to a potential clainmant for a
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fee. W next consider whether the further information SCT
provided in June gave notice of a "wongful act.”

In June of 2001, SCT again reported the Integral matter
to Colunbia Casualty as a claim SCT's "Cient Litigation Ri sk"
chart stated that SCT's "Australian client” Integral had sued
SCT's "Channel Partner” MTS. The chart explained that I|ntegral
"has repeatedly expressed dissatisfaction with quality of product
and SCT[']s alleged failure to incorporate Australian and
deregul ation features into its product.” dCient Litigation Ri sk
Chart, at 1.

The parties dispute whether this information gave
sufficient notice of a "wongful act."” SCT contends that it
di sclosed that it had conmtted an alleged error, breach of duty
or negligence in performng its professional services, nanely
computer services, to Integral for a fee. ® Colunbia Casualty
asserts that Integral's nere "dissatisfaction"” does not
constitute a "wongful act". Mreover, it contends that SCT's

| etter does not suggest Integral had alleged "that SCT conmtted

8 As already noted, a "wongful act" is "any actual or
al l eged breach of duty, neglect, error, negligent m sstatenent,
m sl eadi ng statenment or om ssion or Personal |njury
unintentionally commtted solely in the conduct of [SCT s]
Prof essional Services." Colunbia Casualty Policy I.12. (as
nodi fi ed by Endorsenent No. 2). "Professional services" are
those "[s]olely in the performance of providing Conputer Services
for others for a fee" and nust be "perforned by or on behalf of
[SCT]." 1d. at Declarations Item7, 11.9. "Conputer services"
is defined, in full, as any of the follow ng: "systens anal ysis,
desi gni ng, programm ng, data processing, consulting, outsourcing,
systemintegration, information services, marketing, selling,
servicing, distributing, installing, and maintaining conputer
hardware and/ or software and training in the use of such hardware
and/ or software and all other related services." 1d. at
Endor senment No. 1.
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any error in connection with work Integral retained SCT to

perform"™ Colunbia Casualty's Mem 14.

According to SCT, its chart notified Colunbia Casualty
that a client -- in other words, a conpany for whom SCT provided
services for a fee® -- alleged an error, breach of duty, or
negl ect by SCT, the types of actions that constitute a "w ongful
act." Moreover, SCT contends that its "alleged failure to
i ncorporate Australian and deregul ation features into its
product” describes the kinds of services identified in the
policy's broad definition of conputer services, which includes
such actions as designing, marketing, and distributing software.
SCT therefore contends it sufficiently described its professional
services -- those conputer services it provided to Integral for a
fee.

We find that the June correspondence sufficiently
notified Colunbia Casualty of a "wongful act" and the nature of
that act. First, SCTI's "alleged failure” to incorporate certain
features into its software is fairly read as an "all eged breach

of duty, neglect, error, negligent msstatenent, m sleading

® SCT points out that Integral itself alleges it paid
SCT. See Pl."s Mem in Supp. of Mot. for Sutmm J. ("Pl.'s Mem™")
24. Indeed, Integral seeks damages for "BANNER software
addi ti onal supplier costs, including ambunts paid by Integral to
M TS and SCT in January 2000 and following to rectify the BANNER
software and the CSS systemincluding, but not limted to, the
engagenent of M TS and SCT to undertake the Maestro Schedul i ng
| npl eentation.”™ Integral Am Statement § 60.E. CQur focus,
however, is whether the information SCT gave Col unbia Casualty in
2001 notified the insurer that SCT provided Integral services for
a fee. Because Integral's 2003 Anended Statenent of C aimwas
not part of the 2001 correspondence, we shall not consider those
al l egations concerning Integral's paynents to SCT.
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statenment or omission," thereby satisfying the definition of
"wrongful act". Second, the policy's broad definition of
conput er servi ces enconpasses the services that SCT all egedly
failed to properly performfor Integral, nanely, the

i ncorporation of Australian and deregul ation features into SCT's
product. Finally, SCT sufficiently notified Colunbia Casualty
that it was perform ng conputer services "for others for a fee"
by identifying Integral as a client. Colunbia Casualty does not
contend that SCT falsely reported Integral was a client. |Indeed,
the insurer knew the nature of SCT's business, and no party has
suggested that SCT had a habit of doling out its services gratis
to clients. Nor does the policy require that an insured' s notice
of potential claimprovide any details about any fee, such as its
anount or date of paynent, so we nust resolve any anbiguity
concerning the fee reporting requirenent in favor of SCT. On
these facts, any commonsense reading of "client” comrunicated to
Col unbi a Casualty that SCT was receiving a "fee" for the services

10,11

it provided to Integral. In sum SCT provided sufficient

notice of the nature of its "wongful act."”

% | ndeed, Colunbia Casualty's brief uses "client" to
describe the "others" for whomthe insured nust perform conputer
services "for a fee." See Colunbia Casualty's Mem 1 (expl aining
that in 2001 "there were no allegations that SCT itself had
committed any errors or omssions in work it perforned for a
client"); id. at 13 (explaining that "notice of 'facts and
ci rcunstances' can only secure coverage at the tinme of notice if
it identifies an error by the insured in services it perfornmed
for aclient").

" wiile we find that SCT sufficiently conplied with
the requirenents for notice of a potential claimas they concern
a fee, Colunbia Casualty is entitled to verify, through whatever
means its policy provides, that SCT in fact received that fee.
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Second, SCT had to identify the alleged injured party's
name. SCT's witten notice to Colunbia Casualty described
Integral as an Australian client that had sued SCT's Channel
Partner M TS and was conpl ai ni ng about SCT's servi ces. Thus,
SCT plainly identified Integral -- the entity that later sued it
-- as an "injured party."

Third, we consider if SCT's witten conmuni cations
notified Colunbia Casualty of the |ocation of SCT's all eged
"wrongful act.” SCT's April, 2001 letter explained that MTS
could sublicense SCT Uility's billing software to certain
utilities in Australia and the Pacific Rm SCT's June 2001
chart also identified Integral as an "Australian client."

Col unbi a Casualty's policy does not specify the |level of detail
required for identifying a location (e.qg., city, county,

state/ province, or country), so we nust resolve this anbiguity in
favor of SCT by interpreting the termbroadly. Moreover

Col unbi a Casualty had actual know edge of the location in
guestion. Colunbia Casualty's representative, Stephanie Sol onon,
t he Assistant Vice-President of Commercial Accounts C ains,
testified in her deposition that, based on the April 24, 2001
letter and its encl osures, Colunbia Casualty understood the

| ocation of the injury to be Ml bourne, Australia. See Pl.'s
Mot., Ex. P Solonon Dep. 9:12-14, 35:20-36:5, 10-21, Jan. 4,

2007. In sum SCT sufficiently notified Colunbia Casualty of the
| ocation of the "wongful act” within Australia.

Finally, SCT was required to notify Colunbia Casualty

of the tinme the wongful acts occurred, and Col unbia Casualty
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does not chall enge the sufficiency of notice on this point.

SCT's April 24, 2001 letter reported that SCT Uility and MTS
were parties to an April 21, 1997 sublicensing agreenent, and
Integral's letter to MTS nmakes clear that the acts occurred
before April 2, 2001. Accordingly, the acts occurred between
April 21, 1997 and April 2, 2001. Because the policy does not
expl ain how specifically SCT was obliged to describe the tine, we
interpret the termbroadly to protect the insured. W find that
SCT gave the insurer sufficient notice of the tine of the
"wrongful act.”

After conparing Colunbia Casualty's policy requirenents
concerning notice of a potential claimwth all of the
information SCT provided in its notices, we find that SCT
sufficiently notified Colunbia Casualty of a potential claim

Wi thin the policy period.
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2. SCT's defense costs in the Australian case

In a footnote, Colunbia Casualty contends that even if
we find SCT's notice was adequate, it has no obligation to
rei mburse SCT for the defense costs incurred w thout obtaining
Col unbia Casualty's witten consent. See Col unbia Casualty's
Mem 14-15 n.1. The policy's Wrl dw de Coverage Endor senent
gives the insurer "the right to defend any C ai m brought agai nst
[ SCT] alleging a Wongful Act even if such Caimis groundless,
false or fraudulent” and further provides that "[SCT] shall not
admt or assunme liability or settle and [ sic] Caimor incur any
cost, charge or expense without the witten consent of [ Col unbia
Casualty]." Colunbia Casualty Policy at 1.2. (as nodified by
Endorsenent No. 3). Colunbia asserts that because it never gave
witten consent to the defense costs SCT incurred in the
Australian litigation -- which allegedly reached $1.9 mllion by
April of 2006, see Conpl. 1 62, and are now said to be $4, 208, 461
-- it is not liable for those costs.

Col unbi a Casualty further contends that it was severely

prejudiced by Illinois Union's denial of coverage al nost three
years after Illinois Union received notice of the claim Until
February of 2006, SCT was di scussing coverage with Illinois Union

and providing that insurer with the Australian attorneys'
invoices. Illinois Union had also verbally advised SCT in June
of 2005 "that the request to fund the ongoing litigation should
not be a problem"” Serota Dep. 30:21-24. Thus, Colunbia

Casualty asserts that it was unable to exercise its right to
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participate in the defense or explore potentially promsing early
settl enent opportunities.
Col unbi a Casualty cites a single case to support its

argunent, Cenente v. Hone Insurance Co., 791 F. Supp. 118 (E. D

Pa. 1992). The plaintiff there sought reinbursenent for clains
expenses fromhis professional liability insurer pursuant to a
clains made policy. However, upon receiving the conplaint

agai nst him he engaged his own counsel and did not provide any
notice to his insurer. 1d. at 119. Not until al nbst two-and-a-
hal f years after the conplaint in the underlying action was
served on him and about three nonths after that case settl ed,
did the insured finally notify his insurer of the claim 1d. at
120. On those facts, Judge Broderick held that the insurer was
prejudi ced by the insured' s breach of the policy's notice

provi sion, and therefore granted summary judgnment in favor of the
insurer. 1d. at 121. Here, SCT tinely notified Col unbi a
Casualty of the potential claim then pronptly gave the insurer
noti ce when Integral added it as a defendant. Cenente is

pl ai nly i napposite.

More not ably, Pennsylvania jurisprudence does not
support Col unbia Casualty's position. The Conmonweal th's courts
have Iong held that "[a]n insurer's failure or refusal to defend
a claimwthin the scope of an insurance policy constitutes a
breach of contract for which it is subject to damages recoverable

in an action of assunpsit."” Vanderveen v. Erie Indem Co., 208

A . 2d 837, 838 (Pa. 1965). As a result, "[a]n 'insurance

conpany's initial repudiation of the contract in denying
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liability under the policy relieve[s] the insured of strict
performance of those provisions intended for the protection of

the insurer.'" Staples, Inc. v. Wausau Underwriters Ins. Co.,

100 Fed. Appx. 84, 89 (3d Cr. 2004) (Sloviter, J.)

(nonprecedential) (quoting Apalucci v. Agora Syndicate, Inc., 145

F.3d 630, 634 (3d Cir. 1998)). Accordingly, "[w hen an insurer
erroneously denies its duty to defend, fulfillnment of the duty
requires the insurer to pay for any defense costs already

incurred." Kiewit Eastern Co., Inc. v. L & RConst. Co., Inc.,

44 F.3d 1194, 1205 (3rd 1995); see also Kelnpo Enterprises, Inc.

v. Commercial Union Ins. Co., 426 A 2d 680, 683 n.4 (Pa. Super.

Ct. 1981) (Pennsylvania lawis "well settled that in an action in
assunpsit for the breach of a covenant to defend recovery

i ncl udes the costs of hiring counsel and other costs of

def ense").

Under its policy, Colunbia Casualty had a right, not a
duty, to defend the Integral action. Yet because it thrice
rejected SCT's notices and refused to exercise its right to
defend SCT in the Integral action, it breached the contract of
i nsurance. Having done so, it abandoned the right to defend the
Integral action and relieved SCT of the obligation to get the
insurer's witten consent for defense costs. To find otherw se
and excuse Col unbia Casualty fromrei nbursing the defense costs
would reward its unwarranted denials. In sum Colunbia Casualty

has an obligation to reinmburse SCT for its defense costs. *?

2 SCT al so contends that Col unmbia Casualty cannot rely
(continued...)
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C. I11linois Union

Because we have held that Col unbia Casualty's policy
covers SCT's claim SCT's alternative counts against Illinois
Union are noot, as SCT concedes. See Pl.'s OQop'n 21. Thus, we
need not address Illinois Union's argunents at |ength, but we
briefly note two reasons why that insurer's policy does not cover
SCT's claim

First, Exclusion L provides that Illinois Union's
policy does not apply to any claimagai nst SCT "based on or
arising out of a Wongful Act, fact or circunstance which before
the effective date of the Policy was reported to [Illinois Union]
or any other Insurer.” |Illinois Union Policy IV.L. The policy
defines "wongful act" as "any actual or alleged act, error,
om ssion, msstatenent, m sleading statenent, Personal Injury,
negl ect or breach of duty by [SCT] in the capacity of such or by
any other person or entity for whom [SCT] is legally liable."
Id. at 11.Q This definition, simlar, but not identical to

Col unbi a Casualty's, enconpasses SCI's "alleged failure to

2(...continued)
on the policy's "contract" exclusion to deny coverage. Pl.'s
Mem 24-26. Under this exclusion, the policy does not apply to
any claim"arising out of liability assunmed by an Insured under
any contract or agreement, unless such liability would have
attached to the Insured even in the absence of such contract or
agreenent." Col unbia Casualty Policy II1.3.

Col unbi a Casualty does not invoke that exclusion now.
It notes that if we find it received adequate notice, the terns
of the policy limt its indemmity obligations, and it has
reserved its rights under the policy. See Colunbia Casualty's
Mot., Ex. 27 Colunbia Casualty Letter to SCT, Mar. 30, 2006
(stating a reservation of rights). As Colunbia Casualty points
out, those rights can only be assessed by considering facts
devel oped in the Integral action. Those facts are not before us,
so we cannot address the effect of the contract exclusion.

29



i ncorporate Australian and deregul ation features into its

product." Thus, SCT reported its alleged wongful act -- as
defined by Illinois Union's policy -- to Colunbia Casualty prior
to the effective date of Illinois Union's policy, so Illinois

Uni on can invoke Exclusion L. Moreover, as evident from our
di scussi on concerning Colunbia Casualty, the Integral action is
based on, or arises from the sane facts and circunstances that
SCT reported to Colunbia Casualty in 2001 -- nanely, problens
with the Integral CSS project.* In sum Exclusion L precludes
cover age.

Second, pursuant to Exclusion K, the policy does not
apply to clains that are:

based on or arising out of a Wongful Act

actually or allegedly conmitted prior to the

begi nning of the Policy Period, if, on or

before the earlier of the effective date of

this Policy or the effective date of any

Policy issued by [IIlinois Union] to which

this Policy is a continuous renewal or

repl acement, [SCT] knew or reasonably could

have foreseen that the Wongful Act did or

could lead to a dainf.]
Il'linois Union Policy IV.K

SCT's two 2001 notices to Col unbia Casualty -- sent

before Illinois Union's policy came into effect -- |eave no doubt

“We note SCT's contention in a footnote that
comruni cations fromlntegral to SCT offered by Illinois Union are
i nadm ssi bl e hearsay. See Pl.'s Oop'n 20 n.6. Illinois Union
contends that the comrunications, which SCT produced fromits own
files, are adm ssible because it offers themnot for their truth,
but to prove SCT's prior know edge, notice, or information, and
because they constitute business records or party adm ssions
under Federal Rules of Evidence 803(6) and 801(d)(2),
respectively. W agree with Illinois Union that the
communi cati ons are adm ssi bl e.
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that SCT knew the nature of Integral's conplaints and (correctly)
foresaw that problenms with Integral's CSS project could lead to a
claimagainst it.* And even if SCT's 2001 letters had failed to
satisfy Colunbia Casualty's notice requirenents, which is not the
case, the foregoing statenent would still be true. Thus,

Excl usion K bars coverage for SCT's claim

[11. Concl usion

For the reasons stated herein, we hold that Col unbia
Casual ty nmust defend and indemmify SCT in connection with the
Integral action in Australia. W shall therefore grant SCT's
notion for summary judgnment agai nst Col unbia Casualty, and deny
Col unbi a Casualty's notion against SCT. W shall al so grant
II'linois Union's notion for sumary judgnment agai nst SCT because
II'linois Union does not owe SCT coverage for the Integral
[itigation.

An Order and Judgnent foll ow

BY THE COURT:
/sl Stewart Dal zell, J.

“ Richard Blunmenthal, SCT's forner General Counsel
colorfully and accurately described the situation when di scussing
SCT's notices to Col unbia Casualty:

And here we are saying again that the client has
expressed dissatisfaction and that Integral has sued
MTS. You don't have to be a rocket scientist to cone
to the conclusion that there is a possibility or even
reasonabl e |ikelihood that you are going to get sued
unl ess they can work it out.

Bl unent hal Dep. 75:2-11, Jan. 5, 2007.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SYSTEM5 AND COMPUTER ) CVIL ACTI ON
TECHNOLOGY CORPORATI ON )

V.

COLUMBI A CASUALTY COVPANY, )
et al. ) NO. 06-1663

ORDER

AND NOW this 25th day of April, 2007, upon
consi deration of Systens and Conputer Technol ogy Corporation's
("SCT") notion for summary judgnment (docket entry # 49), Col unbia
Casual ty Conpany's response thereto, Colunbia Casualty Conpany's
notion for sumary judgnment (docket entry # 50), SCT's response
thereto, Illinois Union Insurance Conmpany's notion for sumrary
j udgnent (docket entry # 47), SCT's response thereto, and
Il'1inois Union Insurance Conpany's notion for |eave to file reply
with the reply attached (docket entry # 67), and in accordance
with the acconpanyi ng Menorandum it is hereby ORDERED that:

1. SCT's notion for summary judgment i s GRANTED;

2. Col unbi a Casualty Conpany's notion for sumary
j udgnent is DEN ED;

3. II'linois Union Insurance Conpany's notion for
|l eave to file reply is GRANTED and the O erk shall DOCKET the
reply attached to that notion

4. II'linois Union Insurance Conpany's notion for
summary judgnent i s GRANTED; and

5. The C erk shall CLOSE this case statistically.

BY THE COURT:

/sl Stewart Dal zell, J.




I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SYSTEM5S AND COVPUTER ) ClVIL ACTI ON
TECHNOLOGY CORPORATI ON )

V.

COLUMBI A CASUALTY COVPANY, )
et al. ) NO. 06-1663

J UDGVENT
AND NOW this 25th day of April, 2007, for the reasons
articulated in the acconpanyi ng Menorandum and Order, JUDGVENT | S
ENTERED i n favor of plaintiff Systens and Conputer Technol ogy
Cor poration and agai nst defendant Col unbi a Casualty Conpany, and
in favor of defendant Illinois Union Insurance Conpany and

against plaintiff Systenms and Conputer Technol ogy Cor porati on.

BY THE COURT:

/sl Stewart Dal zell, J.




